
  
 
 
 

 

 

 

 

October 7, 2015 

 

The Hon. Phil Mendelson  

Chair, Committee of the Whole 

Council of the District of Columbia  

1350 Pennsylvania Avenue, NW 

Washington, D.C. 20004  

 

RE: Support for B21-328, “Disposition of District Land for Affordable Housing Clarification 

Amendment Act of 2015,” and support, with amendments, for Bill 21-325, the “Land Disposition 

Transparency Act of 2015”  

 

Dear Chairman Mendelson and Councilmembers: 

 

Please accept this testimony behalf of the Coalition for Smarter Growth (CSG). The Coalition for 

Smarter Growth is the leading organization working locally in the Washington, DC metropolitan region 

dedicated to making the case for smart growth. Our mission is to promote walkable, inclusive, and 

transit-oriented communities, and the land use and transportation policies and investments needed to 

make those communities flourish.  

Support Bill 21-328 – include alley closings  

We wish to express our support for Bill 21-328. While public alley closings are currently required to 

include affordable housing as part of the exchange, the current practice is opaque. Bringing the exchange 

of public land in the form of an alley closing into the public land disposition law is a better approach to 

ensure the public receives the full affordable housing benefit intended by the law. It also ensures greater 

transparency.  

In addition, we wish to comment on some of the discussion by the DC Council concerning the 

affordability term in the law. The Committee of the Whole report on the 965 Florida Ave. land 

disposition agreement raised concern about the current standard, “life of the building.” The committee 

report stated that a more appropriate term for a permanent affordability requirement should be a perpetual 

term established through a covenant that runs with the land. We concur. We suggest that it might be an 

opportune time to clarify this issue through Bill 21-328.  
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We suggest amending the Act to replace “life of the building” with  

(C) The units dedicated as affordable housing pursuant to subparagraphs (A) and (B) of this 

paragraph shall remain affordable housing units for the life of the building  in perpetuity and 

this restriction shall be a covanent that runs with the land; and… 

This approach is standard practice for the last decade for nearly all affordable housing deals involving 

public land and/or other subsidies in Boston, Massachusetts. If the District has not addressed the common 

law against perpetuities, we suggest that it does, using the Massachusetts law as a model, which 

specifically exempts affordable housing.  

* * * * 

 

Support, with amendments, for Bill 21-325, the “Land Disposition Transparency Act of 2015” 

 

We want to express our support for Bill 21-325, the “Land Disposition Transparency Act of 2015”, 

although we wish to strengthen the bill’s recognition of affordable housing as a top priority use for land 

dispositions. We appreciate the complementary role Bill 21-325 can bring to the newly implemented 

Disposition of District Land for Affordable Housing Amendment Act, and the proposed Bill 21-328. Bill 

21-325 will help clarify the public subsidy committed to in a land disposition, either through discounted 

land price or through additional subsidies maximizes public benefits. This clarification, and the reporting 

requirement, will also build trust in the process which has often been opaque in the past. 

 

In 2012, we released a report which examined the city’s record of creating affordable housing in public 

land disposition deals. The city has created a great deal of affordable housing along with other benefits in 

public land dispositions. However, levels of affordability were unpredictable and varied without 

explanation. We concluded that the city should commit to specific affordable housing goals, and it should 

provide transparent valuation of public and private benefits as a part of the process. Last year, the council 

enacted the Disposition of District Land for Affordable Housing Amendment Act to ensure the city 

consistently uses its land to address the city’s acute need for deeply affordable housing. Now, this bill 

addresses the public accountability we have recommended.  

 

We appreciate the bill’s call for the valuation and explanation of the difference between fair market value 

and purchase price, along with any government subsidy for contributions such as affordable housing. 

This comparison can help us understand the cost of the public benefit and the amount that the land value 

is contributing to subsidizing it. This section would be further strengthened by more explicitly explaining 

how the land value or other subsidies are used to pay for affordable housing or other benefits.  

 

The use of the term “highest and best use” is a subjective term that perpetuates the notion that the value 

of affordable housing is not the highest and best use of the property. We suggest deleting the phrase 

“highest and best use” and insert the word “monetary” to the definition provided for highest and best use 

-- “highest monetary present value” to express a less subjective definition.  
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This bill will help us ascertain the difference between the cost of public benefits, and the private market 

value of a property used for exclusively profit-maximizing purposes. The valuation of the use of public 

land, however, must be in the context of the District’s commitment to using its public property to address 

the city’s acute need for more affordable housing at deeply affordable levels. Not only has the city 

decided to use the value of its public property for the public’s “highest and best use” of affordable 

housing, the city is committed to doing this to help residents at extremely low incomes, even as the cost 

of doing so is very high. We applaud this policy decision, and ask that this commitment to affordable 

housing be more strongly reinforced by this bill.  

 

Thank you for your consideration.  

 

Sincerely, 

 

 
 

Cheryl Cort 

Policy Director 


